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In Purſuance of this Intention, twenty Hogſheads of To- 
bacco were ſhipped on board this Veſſel upon the 23d of No- 
vember 1761, as conſigned to the ſaid Meſſieurs Clay and 
Mdgley. | 
Upon the 22d of December thereafter, the Petitioners wrote 
to Meſſieurs Buchanan and Simpſon, Merchants in Glaſgow, de- 
firing them to get an Inſurance made for ſixty-five Hogſheads 
Tobacco, thipped by ſundries on board the ſaid Ship, as In- 
terett might appear for the ſundry Accounts, as per initial 
Marks: And, amongſt the Tobacco fo defired to be inſured, 
the twenty Hogſheads ſhipped by. Mackittrick and Company; 
valued at 168 J. and marked A. MF K. and Co. were — 
larly mentioned. 
In conſequence of theſe aa an Inſurance was ac- 
cordingly made, and 168 J. as the Value of the twenty Hogſ- 
heads, was underwrote for as follows: 60 J. by John Short- 
ridge, gol. by James Coulter, and 5ol. by Thomas Scott, for 
A. Gray, by a Policy in favours of the ſaid Meſſieurs Buchas 
nan and Simpſon, or whoever it concerns, as Intereſt may ap- 5 
| pear, as per initial Marks. 


The Ship, in her Paſſage to Liverpool, was taken by a= 


French Privateer, on the Sth of February 17 62, and carried i in- 2 


to S.. Maloes. 


1 Petitioners, ſoon after the Ship was take, nad. 2 De- 
mand for the Sr underwrote upon the faid twenty Hogt- 
heads of Tobacco, as Creditors of Mack:ttrick and Company, 
for the Balance of 195 J. 12s. 3d. conform to an Account- 
current. This Demand was made upon the Footing, that the 
Tobacco was intended for their Payment, and that, in the 
Event of its having arrived ſafe, no other Creditor, nor even 
Mackittrick and Company themſelves, could have prevented 
them from applying it to their own payment. | 
_ To inſtruct this Claim, there was produced to the Under- 
writers the Bill of Loading, with the Oath of the Captain, 


i echring the Ship's * taken; z and that the 20 Hogtheads 
.- was. 


1 Pe 
were ſhipt on the proper Account of Antheny Mackittrict and 
Company; as alfo an Affidavit by Thomas Midgley, twearing 
to the Veracity of the Account-current, and that the Sum 
which was inſured on the 20 Hogſheads of Tobacco from 
Virginia to Liverpool, was for, and on the proper Account 
and Riſk of Anthony Mackittrick and Company. 
 Meſhieurs Coulter and Shortridge, being Creditors to Mackit- 
trick and Company, in greater Sums than what had been 
underwrote by them, did, upon diſcovering that the Tobacco 
| belonged to that Company, think themſelves well entitled to 
retain in their own Hands; and therefore refuſed to make 
Payment to the Petitioners of the Sums due by the Policy; 

and Arreſtments were likewiſe uſed in their Hands, and in 
the Hands of Mr. Gray, the other Underwriter, at the 
Inſtance of Meſſieurs 7obn/ffon and Company, who are Credi- 
tors to Mackittrick and Company in a very large Sum. 
The Conſequence of this was, mutual Proceſſes, one at 
the Inſtance of Meſſieurs Clay and M:dzley, the Petitioners, 


| and their Factor, againſt the Underwriters ; and the other, a 


Proceſs of Multiple-poinding, brought by theſe Underwrit- 
ers, in order that it might be determined who had the pre- 
ferable Right. 
The Proceſs at the Inſtance of the Petitioners came before 
the Lord Haulles, Ordinary, who, on the 2oth of Fanuary 
laſt, decerned in Abſence, in terms of the Libel. But this 
D=creet was thereafter ſtopt upon a Repreſentation; and the 
Proceſs of Multiple-poinding having been likewiſe remitted 


| to his Lordſhip, he was pleaſed, upon the 26th of February 


laſt, to pronounce an Interlocutor in the following Terms: 

* Decerns, conform to the Concluſion of the Libel at the In- 
„ ſtance of Meſſieurs Clay and M;dgley, and their Factor, and 
« prefers them in the Multiple-poinding, primo loco, for ought 
yet ſeen; and decerns in the Preference, and for Payment, 
4 accordingly.” . And to this Interlocutor his Lordihip ad- 


| hered, 


1 


4 ] 
hered, upon the 905 and 26th of July, and goth of Auguſt 


laſt. 

Againſt theſe Jadgments of the Lord Ordinary, a Petition 
was preferred, and upon the 29th of November laſt, your 
Lordthips pronounced the following Interlocutor: « The 
Lords having heard this Petition, with the Anſwers there- 


* to, they prefer the Petitioners, and remit to the Lord Or- 


* dinary to proceed in the Cauſe accordingly.” 
Metlrs. Clay and Midgley have now reclaimed in their turn, 
and your Lordſhips having appointed their Petition to be an- 


ſwered, the Reſpondents are now to offer a few Obſervations 


upon it. 

It cannot be diſputed, that Goods n are e conſigned by a 
Merchant in one . to his Correſpondent in another 
Country, to be ſold by the latter, upon Commiſſion, remain 


upon the Riſk of the Conſigner, not only from the Time of 


their being ſhipped, till their Arrival at the deſtined Port, 


but even after their coming into the Cuſtody of the Perſon to 


whom they are conſigned. It is true, indeed, that if any 
Damage occur through the Fault of the Conſignee, he will 
be anſwerable for it; but every accidental Loſs, which could 
not be prevented by an ordinary Degree of Care and Atten- 


tion, muſt fall upon the Conſigner alone. 


This proceeds upon the juſt Principle, That every bing 
periſhes to its proper Owner, and ſhews, to Demonſtration, 
that the Property ſtill remains with the Conſigner. Indeed, 
it is abſurd to ſupoſe, that the mere Act of Conſignment 
ſhould transfer the Property to the Conſignee. And ſo far is 
this from being the Caſe, that, until the Goods are actually 
diſpoſed of by him, they remain under the abſolute Diſpoſ- 


al of the Conſigner, who may either order them to be return- 


ed to himſelf, or delivered to any Perſon whom he thinks 
proper to appoint to receive them. 

When Matters are viewed in this plain and ſimple Light, 
it is difficult to diſcover upon what Ground Meſſieurs Clay | 


\ and 


* 


1 
and Midgley can pretend to compete with the Reſpondents in 


the preſent Queſtion. Had the Veſſel, containing the Tobac- 
co of Mackittrick and Company, arrived in any of the Ports 
of this Kingdom, it muſt have been competent for the Cre- 
ditors of that Company to have arreſted theſe Tobacco's; and 


it would have been in vain for Meſſieurs Clay and Midgley to 


have pretended a preferable Right, as Conſignees, over ſuch 


Arreſters. They could not claim a Right of Property in the 
Goods ſo arreſted; they could only appear in the Character 
of Factors for the Common-debitors, and could not prevent 
the Diligence of Creditors from taking place, more than the 


Debitors themſelves could do. 


Nay, conſidering Meſſieurs Clay and Midgley in the Light 
of common Conſignees or Factors only, and not as Creditors 
of Mackittrick and Company ; it muſt alſo be admitted, that, 
according to the Idea of the Laws of this Country, the To- 


bacco's could have been effectually attached by the Credi- 


tors of Mackittrick and Company, even after they had come 
into the Poſſeſſion of the Confignees, upon this ſimple Idea, 
that, notwithſtanding the Conſignment, they ſtill — IEF 


the Property of the Conſigner. 


If the l are well founded in the Dc kither- Wo 
to maintained by them, it ruſt neceſſarily follow, that the 
Suins which the Underwriters became bound to pay, in the 
Event of the Ship's being loſt or taken, muſt be equally liable 
to the Diligence of the Creditors of Mackittrick and Company, 
to whom the Goods that were inſured belonged. The Pro- 
perty of the Goods was effectually loſt by the Capture; but 

as, from that Moment, an Obligation aroke againſt the Un- - 


derwriters, to pay the Sums annexed to their Subſcriptions 


to the Policy, they became Debitors to that Extent; not to 


_ Meſheurs Clay and Midgley, nor to Meſſieurs 3 and 


Simpſon, both of whom acted only for the Behoof of Mactit- | 


trict and Company, hut to Mackittrick and Company them- 


ſelves, was | were tie Voprietors of the Goods; ; and, that 
B being 


VN 
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being the Caſe, it muſt have been competent to the Creditors 
of Mackittrick and Company to affect the Debts ſo due to that 
Company, by uſing Arreſtments in the Hands of the Under- 
writers, in the ſame Manner as they might have arreſted the 
Goods themſelves, had they arrived fate in Port; and it muſt 

alſo have been competent to the Underwriters to compenſate 
the Debts ſo created againſt them, by any other liquid Debts 
due to them by Mackittrick and Company, 
2 The Petitioners ſeem to be ſenſible, that their Character of 
Conſignees, in the ordinary Acceptation of the Word, will 
not be ſufficient to intitle them to a Preference to the Sums 
in queſtion. But then they alledge, that Mackittrick and 
Company had, in September 1760, commiſſioned trom them 
2 Parcel of Goods of the Manufactory of Great Britain; that, 
in return for theſe Goods, they, ſome time thereafter, received 
one Conſignment of Tobacco, to the Amount of 85 J. 7 5. 9d. 
and another to the Amount of 41 J. 9g s. 1@ d. and that, as 
they ſtill continued Creditors to Mackittrick and Company, in 
a conſiderable Balance, the 20 Hogſheads of Tobacco in 
queſtion; ſhipped on board the To Siſters, were configned _ 
to them in Payment of this Balance; and upon this State of 
Facts they contend, that the Conſignment being made for 
Reimburſement of the Money which they were in advance 
to Mackitrick and Company, they would have had a prefer- |] 
able Right to this Tobacco, in the Event of its ſafe Arrival, | 
and muſt, of conſequence, have a like preferable Right to the | 
Sums in the Hands of the Underwriters, which have now | 
come in its Place. 5 V 
But, in anſwer to this, the Reſpondents muſt, in the frt 
place, obſerve, that there 1s no Evidence of the Fact upon which 
the Argument 1s built, vzz. that theſe Tobacco's were purpoſe- | 
ly configned to Meſſieurs Clay and Mzdgley, in order to reim- 
burſe them for the Sums due by Mackittrick and Company to | 
them.—No fuch Thing appears from tbe Letter produced in | 
Proceſs, ordering the Inſurance ; on chq; contrary, it would 
5 5 85 from 
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from thence appear, that they were conſigned for the ſole 
Behoof of the Conſigners, in the ordinary Courſe of Trade; 
and Mr. Mzidgley has himſelf acknowledged, in his Affida vit, 
that the Inſurance was made for, and on the proper Account 
and Riſk of the Conſigners. 
The Petitioners are indeed pleaſed to alledge, that another 
Letter was ſent along with he Ship, incloſing an Invoice and 
Bill of Loading, and expreſly mentioning, that the Conſign- 
ment was made, with an Intention, that the Proceeds thereof, 
or, in caſe of Loſs, the Money recovered for the Inſurance 
ſhould be applied in Payment of their Debt ; but that this 
Letter, together with the Bill of Loading, and Invoice in- 
cloſed in it, were carried off with the Ship itſelf, and have not 


been ſince recovered. 


The Petitioners, however, cannot expect, that their bare 


Axerment is to be taken for Evidence; ; and, as this Letter, 


ſaid to have been ſent along with the Ship, has never made 


its Appearance, there is no Proof that it ever exiſted, far 


that it was of the Contents which they attribute to it; they 
ay, indeed, that if the Production of that Letter ſhould ap- 
1 pear of any Conſequence, it 15 very likely a Copy of it might 

be found in Mack:trick and Company” 8 Copy- book of Let- 


ters, in the Hands of their Truſtees in Virginia. But, when 


it is conſidered, that this Veſſel, the Two Siſters, was carried 


into S. Maloes, as early as February 1762, that the Under- _ 


writers, from the Beginning, refuſed to pay the Sums under- 
wrote by them; that the Petitioners, as far back as June 
1765. were obtaining Affidavits from Mackittrick relative to 
this Affair, and that they have even of late been making new 
Inveſtigations, and ſeeking new Evidence from the Books of 
Mackittrick and Company, which they have only produced, 

alongſt with their preſent Petition, your Lordſhips cannot en- 
tertain a Doubt, that, if a Copy of any ſuch Letter could 
have been found 1 in the Letter book of that Company, it 


would 
* | 


* 
would have made its Appearance in Proceſs long ere now, 
ſupported by an Affidavit, to prove its Authenticity. 

The Petitioners, it is true, appeal to a Letter, wrote by E- 
benezer Macharg, one of Mackitrick's Partners, upon the 17th 
of May 1763, to an Affidavit of Mackzttrick, emitted upon 
the 12th of June 1765; and to another Affidavit, by Charles 
Yeats and Henry Mitchell, bearing, that an Account thereto 
prefixed, in which the Petitioners are debited with 20 Hogſ- 
heads of Tobacco, ſhipped in the Two Sifters, is a true Copy 
of their Account, as ingroſſed in the Books of Mackitrick and 


Company, and that the Article relative to the {aid Tobacco 


is entered in the proper Hand-writing of Mr. Mackit- 
„ mT | ä 3 
But the Letter from Ebenezer Macharg, and the Affida vit 
of Mackitrick, obtained ex ro fa after the preſent Diſpute 
aroſe, cannot be held as Evidence; beſides, neither in the 
Letter, nor the Affidavit, is it ſo much as ſaid, that Mackit- 
trick and Company at any Time informed the Petitioners, that 
the Tabacco's in queſtion were conſigned to them in Payment 
of their Debt; Mr. Macharg, in his Letter, only ſays, that 


he was ſenſible it was intended as a Payment, and Mr. Mac- 
kittrick's Affidavit only bears, That it was his Intention, 


* that the Proceeds of the faid 20 Hogſheads of Tobacco, 
or, in caſe of Loſs, the Money recovered for Infurance 
* ſhould be applied to the faid Company's Credit, with the 
* ſaid Clay and Midgley, and that it will appear by the Com- 
* pany's Books of Account, in the Hands of the Truſtees to 


* their Eſtate, that they, the ſaid Clay and Mzdgley, are credited 1 


* with the Merchandize received from them, and debited 
„ with the 20 Hogſheads of Tobacco, ſhipped, as afore- 

% ſig” „ = e f 
Neither can the new Affidavit produced, be of any 
Avail, as nothing elſe appears from it, but that the Tobac- 
co's were ſtated in the Books of  Mackittrick and Company, 
to the Debit of Meſſieurs Clay and Midgyey, This however 
= was 


] 


was no more, than what is always done in every Conſign- 
ment. The Goods ſent from one Port to another, fell neceſ- 
ſarily to be put to the Debit of the Perſons to whom they 
are conſigned, without diſtinguiſhing, whether ſuch Perſons 
are Creditors or Debitors to the Conſigners. In ſhort, the 
- Petitioners have been able to produce no Evidence whatever, 
to ſhew, that they are in a better Situation than any other 
Conſignees or Factors, to whom Goods are ſent to be diſ- 
poſed of for Behoof of the Conſigner. 


In the next Place, even ſuppoſing it fully proved, that 


| Mackittrick and Company intended, that the Me of the 
Tobacco, or, in caſe of a Los, the Money recovered for In- 


ſurance, ſhould be applied in Payment of the Debt that was 
due to Meſſieurs Clay and Midgley, and had wrote them parti- 
cularly to that Effect, it would be of no Avail to theſe Gentle- 
men; for, however clear that Intention might be, yet, if 
proper Meaſures were not taken, for carrying it into Exe- 


1 cution, it could have no Effect. The Law has required cer- 
1 tain Forms to be uſed in the Tranſmiſſion of Property, whe- 


ther for a Price inſtantly advanced, or in Payment of a for- 


mer Debt, and, unleſs theſe Forms are obſerved, nothing is 


| done, the Property of the Goods intended to be conveyed, 


remains with the original Owner, and muſt, of conſequence, 


be ſtill ſubject to the Diligence of ſuch Owners lawful Credi- 


tors. Had it appeared from proper Evidence, that theſe To- 
bacco's were truly deſtined for Payment of the Debt due by 


T ſelves been delivered to them, they perhaps might have foun- 


ded upon a compleat Conveyance, which would have been 
an effectual Bar to the Diligence of other Creditors; and it 

may likewiſe be true, that, if they had actually recovered 
the Money, which is the Subject of the preſent Queſtion, 

from the Underwriters they would have been equally ſecure; 
but, as neither the Goods themſelves, nor the Money under- 
wrote upon them, did e er come into their Poſſeſſion, they can 


C have 


Meſſieurs Clay and Midgley, and, had the Tobacco's them- 


- 


TO 
have no Title of Preference whatever. The Inſurance was 
made in name of Meſſieurs Buchanan and Simpſon, or who- 
ever it concerns, as [Intereſt may appear; Mackittrick and 
Company could have recovered the Money from the Under- 
writers, even in oppoſition to Meſſieurs Clay and Midgley, in 
the ſame Manner, as they could have recalled the Conſign— 


ment of the Goods to theſe Gentlemen, and ordered them 


to be delivered to any other Perſon ; and, if that be ſo, there 
cannot be a Doubt, that the Creditors of Mackztt»:ck and 


Company were intitled to arreſt the Debt due by the Under- 
writers, to the Excluſion of Clay and Midgley. The unexe- 


cuted Appropriation of the Goods, or of the Money to be 


recovered for Infurance, can never compete with compleat le- 
gal Diligence. 


The Reſpondents think it unneceſſary, to quote Authori- 


ties, im ſupport of a Doctrine, which ſeems to them to be ſo 


clearly founded in the very firſt Principles of Law ; they 


ſhall, however, take the Liberty, to mention two or three 


Cafes, which appear to be perfectly ſimilar. 


The Creditor in a Bill, having given Orders to his Truſtee, : 


to whom it was indorſed, to pay a Part of the Money to a 


third Party, his Creditor, the Lords, notwithſtanding the 
Order, found the Property of the Money remained with him 


who ſent the Advice, and therefore might be arreſted by his 


Creditors, 21ſt Fuly 1697, Inglis contra Clark. And the fame 


judgment was pronounced vpon the 16th of January 1706, 


Lord R contra Gray. In theſe Caſes, there was the cleareſt 4 
Intention, upon the Part of the Debitor, to apply his Subject | 


to Payment of a Creditor; but, as he did not take the effec- 
tual Method to diveſt himſelf of the Property of thete Sub- 

jects, they were found to be ſtill arreſtable; and, therefore, 
as Mackittrick and Company remained Proprietors of the To- 
bacco, notwithſtanding the intended Conſignment to Meſ- 
lieurs Clay and Midgley; ; and, as ſuch, are, at thisDay, Cre- 
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dirors in the Sums dye by the Inſurers, theſe Sums muſt 
be ſubject to the Diligence «7 their Creditors. 
Another Cale, fimilar to the preſent, is to be found in the 

late Collection of remarkable Deciſions, and is there ſtated in 
the following Words:“ Auchterlony, before abſconding for 
Debt, made a Liſt of his Bills, which he indorſed blank, 
« and ſent the whole in a Letter to Spence, his Father-1n- Jaw, 
„ bearing, that he had ſent the Bills to him for the Uſe of his 
Creditors. After the Bills came into Spence's Hands, but 
betore any Meeting with the Creditors, ſeveral of theſe 
Creditors, taking the Start, laid Arreſtments in the Hands 
of the Acceptors to theſe Bills. In a Competition, the o- 
ther Creditors craved to be preferred, as the Bills were 
delivered to Spence, their Truſtee, before the Date of the Ar- 
reſtments. The Arreſters yielded, that a Bill, indorſed blank, 
delivered to a Man for his own Behoof, becomes his Pro- 


6 
66 
66 


up the Indorſation in his own Name; but they contended, 
that Spence was Truſtee for Auchterlony, not his Creditors ; 
that the Bills remained ſtill under the Power of Auchter- 
lony, fince they were not delivered to his Creditors, or to a 
Truſtee for his Creditors ; and therefore the Bills, as Auch- 
terlony's Property, were regularly affected by the Arreſt- 
„ ments; and your Lordihips accordingly preferred the 
Arreſters. | November I 7325 Creditors of Auchterlony compet- 
in 
. Caſe is likewiſe tobe found in the Collection, equally N 
applicable to the preſent Queſtion. In the Year 1737, Sir 
James Rochead made a Settlement of his Eſtate, heritable and 
moveable, upon certain Perſons, as Truſtees for Behoot of 
his Heirs therein named. Hug h Murray, the only accepting 
Truſtee, did, in December 1737, confirm the Moveables ; ; and. - 
| not having Leiſure to execure the Office of Executor, he 
granted a Factory to George Gordon, Writer in Edinburgh, to 
uplift the moveable Debts, grant Diſcharges, and to account 
| tO 


perty, becauſe, by ſuch Delivery, he is empowered to fill 


C- 


13 

to him for his Intromiſſions. In September 1740, Mr. Murray 
and George Gordon iriſtituted an Account upon the Subject of 
the Factory, by which George Gordon came to be Debitor to 
his Conſtituent in the Sum of 286 /. Sterling, for which he 
granted Bill, of even Date with the fitted Account, payable to 


Mr. Murray or Order, and bearing Value received; and, of 


the ſame Date, got a tull Ditcharge trom Mr. Murray of his 


Factory, and all Obligations ariſing therefrom. In March 


1741, Mr. Murray being about to leave the Town, and ap- 


prehending that a Demand might be made upon him by the 
next of Kin to Sir James Rachead, for the Balance in his 


Hands, for which they had obtained a Decree againſt him, 


as Sir James s Executor, he lodged, in the Hands of Andrew 
Chalmer, his firit Clerk and ordinary Doer, George Gordon's 
Bill, indorſed blank, with a further Sum in Money, to an- 
{wer the ſaid Demand, and took from him a Declaration in 
the following Terms: J Andrew Chalmer, Writer in Edin- 


_* burgh, grant that Mr. Hlugb Murray, Advocate, has in- 
dorſed to me George Gordon's Bill to him for 2861. Sterling, 


46 


„“ charge.” Sir James Roc head's next of Kin not having mad 


a Demand, the Money and Bill remained with Mr. Chalme 


till Mr. Murray died in a State of Bankruptcy, when his Cre 


ditors proceeded to Diligence, and took out a Confirmation 


and, among other Moveables, gave up in Inventary the Bil 
and Cath in the Hands of Mr. Chalmer. 


Sir James Rochead s next of Kin appeared for their Intereſt, 
and claimed Preference before Mr. Murray's Creditors, upon 


this Medium, that the Bill and Cath in the Hands of Mr. 


Chalmer were Subjects ſpecially deſtinated by Mr. Murray for 
their Payment; and the Court found, That, notwithſtand- | 


"M0 ing that the Money was lodged in the Hands of Mr. Chal- 


mer, under the Declaration granted by him, it remained 


“under 


7 


* and given me in Caſh 123 L. Sterling, with which two Sums | 
I am to pay the Sum he is decerned to pay to the neareſt 
* Kin of Sir James Rochead, and to report him their Diſ- 
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« under the Power of Mr. Murray, and might have been called 


for by him, till actual Application, and applied to what 


* Uſe he pleaſed; and, therefore, that the ſame remained in 


Kin have no Preference.” January 4th 1744. Sir John 


Baird, contra Creditors of Mr. Hugh Murray. 


It is unneceſſary to make any Comment upon theſe Deci- 


{ fions: The Deſtination of the Subject of Competition was in 
each Caſe perfectly clear and evident; but as the Property 
Ii thereof remained ſtill with the Common-debitor, his arreſt- 
ing Creditors were juſtly found preferable. And, as the Pro- 
perty of the; Tobacco in queſtion remained with Mackittrick 
and Company, notwithſtanding the Confignment to Meſheurs 


Clay and Mzdgley, the ſame Rule will fall to be followed 1 in the 
preſent Caſe. 


The Petitioners . to be ach 3 to find out a 


Principle upon which they can eſtabliſh a Preference to them 


ſelves, conſiſtently with admitting, that the Cargo in queſtion 


did, notwithſtanding the Conſignment, remain the Property 
of Mackittrick and Company. They contend, that different 
Perſons may have different Intereſts in the very ſame Subject; 


that, although the Cargo in queſtion remained, in the mer- 
cantile Language, upon the Account and Riſk of Macbit- 


trick and Company, yet, by the Cuſtom of Merchants, Goods 
conſigned, are ſaid to be on the proper Account and Riſk of 
the Shipper, in ſo far as he runs the Riſk of them, in the 


Event of his not having ordered Inſurance, or in ſo far as he 
runs the Riſk of a falling Market; and that, on the other 
hand, the Shipper has the Benefit of a rifing Market, while, 


| at the ſame Time, in ſome Caſes, he fo far diveſts himſelf of 
all Intereſt in the Cargo, in favour of his Creditors, as not to 
| have it in. his Power, thereafter, to recal the Conſignment ; 


and from thence they conclude, that, in the mercantile Lan- 


F guage, the Words Account and Riſk, do not imply abſolute Pro- 
. 


bonis of Mr. Murray, and that Sir James Rochead's next of 
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pertv, but, on the contrary, are limited in many circum- 
ſtanttate Caſes. 

The Reſpondents muſt confeſs, that they are at a loſs to 
un lerſtand, perfectly, the Meaning of this Argument. They 
have no Apprehenſion, how the fame Thing can be the Pro- 
perty of two different Perſons at once. It is admitted, that 
the Tobacco mult have been upon the Riſk of Mackittrick and 
Company, until it arrived at its Port of Deſtination ; during 
that Time, therefore, it was moſt undoubtedly the Property 
ol that Company. But the Matter does not reſt here; the Re- 
ſpondents are adviſed, that, though it had arrived ſafely into 
the Cuſtody of the Petitioners, it would, nevertheleſs, have 
remained npon the Riſk of the Conſigners, and that they alone 
would have ſuffered the Loſs, if it had periſhed by Fire, e 
other Accident, while in the Pollefſion of the Petitioners, for 

this good Reaſon, that it ſtill remained the abſolute Property | 

of thele Conſigners. It is true, indeed, that, upon the Sup- 
poſition of the Petitioners being Creditors to Mackittrick and 
Company, they could have retained the Tobacco after it once 
came into their Hands, or its Produce, both from Mackittrick 
and Company, and their other Creditors, until they ſhould 
be paid of the Debt due to them: But as a Right of Retention 
is inconſiſtent with a Right of Property, ſo it is certain, chat, 
until the Tobacco ſhould come into their Hands, no ſuch 
Right of Retention could ariſe; and, of conſequence, it muſt 
lion that, in the zxterim, the Tobacco muſt have remained 
liable to the Attachment of any of the other Creditors. 

Nor can the Petitioners maintain, that, by making the In- 
ſurance, they had acquired any ſtronger Right to the Sums 
inſured, than they would have had to the Tobaccos, if they 
had arrived ſafe in Port-G/a/zow, or any other Port at a Diſ- 
tance from them, and had ha arreſted before they could ob- 
tain the Poſſeſſion. The inſured Sums coming 1n place of the 
Goods, became the Property of Mackittrick and Company, 
equally with bag Goods themſelves, and the Peritioners could 


have 


1 
Have no further Intereſt in the one, than they could have had 
in the other. If, indeed. they had received Pavment from 
the Un |crwriters, they might have inſiſted in their lea of 
Retention; but, while theſe inſured Sums remained unpaid, 
in the Hands of the Underwriters, they mult have been tub- 
ject, as being the Property of Mack:ttrick and Company, to 
the Diligence of the other Creditors of that Company. 
The Petitioners, indeed, in p. 15th, infinuate, that the In- 
ſurance was made in their own Name, by Means of a Pre- 
mium given by them to the Underwriters ; but this is a moſt 
egregious Miſtake: The Policy was made out ſolely in the 
Name of Buchanan and Simpſon, or whoever it concerns, as In- _ 
tereſt may appear, the known Meaning of which Words is, 
* whoever {hall appear to have had the Property of the Goods, 
hen Documents are produced.” The Policy was, there- 
fore, only actionable at the Inſtance of Buchanan or Simpſon, 
or the Perſon who would have been the Loſer, if no Policy had 
been ordered, and it will not be denied, that, in that "Caſe, | 
the Loſs would have fallen ſolely upon Mackittrick and Com- 
pany. Indeed, if the Policy had been fimply in Name of 
| Clay and Midgley, they could never have recovered a Shilling 
ot the Loſs, becauſe the Bill of Loading would have ſhown 
the Property to he in quite different Perſons; and, as to what 
is ſaid of the Premium being paid to them, the Fact i is, that 
no Premium has hitherto been paid, either by them, or by 
Buchanan and Simpſon; for, although every Policy grants a 
Receipt of the Premium as inſtantly advanced, yet, in reality, 
it is not paid to the Broker, till fix or twelve Months there- 
after, and when a Loſs happens, it is never paid, but is al- 
lowed to the Underwriters at ſettling Accounts upon the 


Policy. 


It will alſo occur to your Lorathi ps, that if the Under- 


B writers had failed, after the eme was made, the Loſs 


thence ariſing would not have fallen upon the Petitioners, but 
upon Mackiutrick and Company, fo that the Petitioners, in 
= | | | | any 


LF 
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any View of the Caſe, can have no more Right to inſiſt for a 
Preference upon the inſured Sums, than they would have had 
to demand a Preterence upon the Tobaccos themſelves, if, by 


arriving at ſome other Port than Liverpool, they had deen at- 


tached by the Diligence of other Creditors. 

It is therefore impoſſible to difference the preſent Caſe from 
che Deciſions already quoted. It muſt be governed by the 
ſame Principle, that, ſo long as the Property remains with a 


Debitor, the Goods muſt be liable to the Diligence of any Cre- 


ditor who uſes proper Means to attach them. The Petitioners, 


indeed, alledge, that in the above Caſes there was only a ſim- 
ple Mandate to the Truſtee, without any expreſs Aſſignation 
to the Creditor, to whom the Money was ordered to be paid, 


whereas, in the preſent Caſe, the notifying the Confignment, 


and the tranſmitting the Bill of Loading, was truly an Aſſign- 
ation ſufficiently intimated, the Tranſmiſſion of a Bill of 
Loading being, in the Practice of Merchants, held to give ſuch _ 


a Right to the Conſignee, if a Creditor, as to exclude the Re- 
vocation of the Conſigner; but there is truly no room for this 
Diſtinction: In every Conſignment whatever, the Bill of Load- 
ing is tranſmitted to the Conſignees, and the Shipmaſter is 


thereby taken bound to deliver the Goods to ſuch Conſignees 


or their Aſſigns. It is not, therefore, the Bill of *̃ — 
which gives a Right to the Conſignee, when he is a Creditor, 


to exclude either the Revocation of the Configner, or the Dili- 4 
gence of his Creditors. But it is the equitable Right of Re- 
tention which allows every Creditor to hold his Debitor's 
Goods, when he gets them lawfully into his Poſſeſſion, until 


he be ſatisfied of his Debt. It is therefore in vain for the Pe- 


titioners to compare themſelves with Creditors poſſeſſed of a 


compleat Aſſignation; an Aſſignation compleated by Intima- 


tion, diveſts the Cedent of the Property to all Intents and Pur- 
' Poſes; but the Property of the Sums in queſtion, is at this 
Hour in Mackittrick and Company, and the only Diſpute is, 


which of his Creditors are belt entitled to lay hold of that 
Property. 


— Wil ft mw ot wt 
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Property. If the Petitioners had got it into their Poſſeſſion, 
they might have pleaded a Right of Retention; but, as they 
have not done jo, the Reſpondents mult be preferred, as the 
whole of them are either entitled to inſiſt upon the Right of 
Retention, or have attached the Subject in a legal Manner by 
uſing Arreſtments. g 
After what has been ſaid, it ſeems ſcarcely neceſſary to 
take notice of the Deciſions referred to in the Petition. The 
Caſe of Sinclair contra Sommer vell is not in the ſmalleſt De- 
gree applicable to the preſent Queſtion ; and, as to the Caſes 
of Ogilvie contra Ker, and Supplicants contra Nimmo, where 
it was found, that a Purchaſer's being taken bound by the 
Minute of Sale, to pay the Price to a Creditor of the Seller, 
was not a ſimple Mandate, but a Delegation, which gave a 
Right to the Creditor, and could not be recalled by the Sel- 
ler; the Minute of Sale was, in effect, an Aſſignation to the 
Price to that particular Creditor, which required no Intima- 
tion, as being neceſſarily known to the Purchaſer : But it 


- 


| furely cannot be pretended, that the Bill of Loading, which 
vas ſigned by the Ship-maſter, could have that Effect, be- 


cauſe it was no more than what is always done in the ordi- 


I nary Courſe of Buſineſs. The Ship-maſter, although he 
bad the Cuſtody of the Tobacco's, was not Debitor in any 
Shape to the Configner, and, conſequently, no Delegation 


| could ariſe from any Tranſaction with him in the Courſe of = 
his Profeſſion, he was no more than a mere Carrier, and, of 


'| conſequence, the Goods ſent by him muſt have remained 
| ſubject to the Diligence of the Sender's Creditors, until they 
were delivered over to the Perſon to whom they were ſent. 


The ſame Obſervations will likewiſe ſerve as an Anſwer to 
the Deciſion in the Competition betwixt Goldie of Haughyet 


and Mr. Andrew Aitken. The Lands were there fold, ex pro- 
| poſito, to pay certain Creditors. The Back- bond, granted by 
the Truſtee, was equal to an intimated Affignation. The 
| Price was in the Truſtee's Hands, not for Behoof of the Diſ- 
258 -—— i poner, 
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poner. but his Cre:litors, and, on that account, could not 
be carried by a Confirmation. But, in the preſent Caſe, 
nothing further paſled betwixt Mackiutr 5d and Company and 
the Ship-m; alter, than would have happened although the 
Petitioners had not been one fingle Farthing in Advance to 
that Company. 


The only other Deciſion mentioned by the Petitioners, is 
the Caſe of the Creditors of Macfarlane, upon which indeed 


they lay great Streſs; but that Caſe was of a very different 


Nature from the preſent; Macfarlane,” a Merchant in &. 
_ Chr ſrophers, ſent home a Parcel of Sugars, for the ſole Pur- 


pole of paying certain Creditors: Theſe Sugars were conſign- 


ed not to his uſual Correſpondent, but to James Ring, Mer» 
chant in Port- Glaſgow, with whom he had ſeldom or never 
before had any Connexion; he wrote to King, defiring him | 
to apply the Proceeds accordingly, and annexed to his Letter 
a Liſt of theſe Creditors, mentioning the preciſe Sum to be 
paid to each. He likewiſe wrote to the Creditors themſelves I 
to apply to King for their Payment, and, as ſoon as the Veſſel and 
Cargo arrived, Ang intimated to them his having received the 
Sugars, and promiſed to make Payment as ſoon as he ſhould be 
in Caſh. After all this, Arreſtments were uſed in King's Hands, 
but the Creditors, for Payment of whoſe Debts the Cargo 


was expreſly conſigned, were preferred. It is needleſs to uſe I; 


many Words to ſhew your Lordſhips that'this Caſe was very 


ditlerent from the preſent. King was, properly ſpeaking, a : 
Truſtee for the Creditors, for whoſe Payment the Sugars were 


deſtined to Macfarlane; and the Moment they came into his 


Hands ; he had appropriated them to a certain Purpoſe; he 
ſent them to a Truſtee to be applied to that Purpoſe; and, 


when they arrived in that Truſtee's Hands, he was then 


compleatly 


Hands, they were conſidered to be in the ſame Situation as | ti 
if they had been received by the Creditors themſelves. Mac- 
* could not thereafter recal the Goods out of Ring's | 
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compleatly denuded of the Property, which was thereafter 
held by the Truſtee for the Behoof of the Creditors, to whoſe 
Payment they had been appropriated. The Conveyance was 
then compleated by Delivery; and therefore it was noways 
improper to prefer theſe Creditors to the Perſons who had 
arreſted in Mr. King's Hands. But in the preſent Caſe, there is 
no Evidence that the Goods were particularly deſtined for 
Payment of the Debt due to the Conſignees. On the contra- 
| ry the Marks upon the Bill of Loading were the initial Let- 
ters of the Names of the different Partners, viz. Mackzttrick, 
Mac barg, and Ballantyne. And even ſuppoſing the Deſtina- 
tion to have been ever ſo well aſcertained, it could be of no 
Avail, becauſe neither the Goods, nor the Surrogatum, which 
is cöme in place of them, ever came to the Poſſeſſion of the 
& Perſons, to the Payment of whoſe Debt they are ſuppoſed to 
bave been deſtined. 9 5 . 9 

There was indeed a judgment lately pronounced by your 
Lordſhips, highly in favour of the Reſpondents Plea, in the 
Queſtion betwixt Robert Arthur and Meſſieurs Haſtie and Jamie- 


ſon. The Petitioners ſeem to be aware of this Deciſion, and have 


therefore endeavoured to explain it away. The Reſpondents 


are informed that it is again brought under your Lordihips 


Review, and on that account it would be improper to enter 
into its particular Circumſtances. They ſhall therefore only 
obſerve, that, in that Caſe, the Goods remitted from abroad 
were ſent home by the American Merchant to re- imburſe his 
Correſpondents at Glaſgow, in conſequence of a written Con- 
tract and Agreement, and with a profeſſed and clear Inten- 
|| tion of its being applied to the Behoof of theſe Correſpond- 
| ents, and that the Arreſtments upon which Mr. Arthur was 
| preferred, were not laid on till after the Veſſel had arrived at 
her Port of Deſtination, and the Bill of Loading tranſmitted 
home, and after one of the Gentlemen, to whom the Ship 
| and Cargo were conſigned, had actually been on board of 
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of her, and given Directions to the Shipmaſter with re 
gard to both. The Petitioners, when mentioning thig 
Cale, ſay, that Dunlop, the Common-debitor, induſtriouſſy 
delayed and avoided the Payment of Debts due for Goods 
ſent out ſeveral Years before, in what he called his old Con- 
cern, and moſt improperly endeavoured to put the Proceeds 
thereof into the Poſſeſſion of his new Concern, Haſtie and Ja- 


mieſon, and that Mr. Arthur, one of the Creditors in the ola 


| Concern, having, in theſe Circumſtances, uſed Arreſtments to 
attach the Ship and Cargo, which he fent to theſe Gentle 


men, he was properly preferred to them. Now the ſame 


Thing takes place in the preſent Caſe ; Mackittrick and Com- 


pany were owing many thouſand Pounds at Gla/goww, their 


old Concern, but made all their Remittances, which muſt have 


aroſe from the Proceeds of the Moneys ſo due by them at 


Glasgow, to Meſſieurs Clay and Midgley, of Liverpool, their 


neo Concern ; and, therefore, upon the ſame Principles, the 
Diligence uſed by the Reſpondents muſt intitle them to a Pre- 


ference over the Petitioners. 


The Reſpondents think it unneceſſary to detain your Lord- 


| ſhips longer. The Petitioners talk much of the Conſequences 
that may accrue to Commerce, if Perſons who fend out 
Goods to America are not to be ſecured in the Returns made 


for theſe Goods; but they ſeem not to be perfectly aware, 


how theſe Conſequences may ſtrike; for, ſurely, if a Bill of 
Loading, which does not alter the Property, can convey ſuch 
a Right or Hypotheck, as to render all legal Diligence of no 
Avail, the Conſequence muſt be ruinous to Trade. Every 


Merchant in America, the Bulk of whom are deeply indebted . 


at home, would have it in his Power to tranſmit, with Safe- 


ty, the whole of his Effects to one or more favourite Credi- 
tors, to the utter Diſappointment of all the reſt. It would, 


ſurely, appear very abſurd, if a Mandate to a Carrier to de- 
liver Goods from a Debitor to a certain Creditor, at a Di- 


Nance, 


: 
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ſtance, was to protect theſe Goods from Poinding or Arreſt- 
ments, at any Time before they were actually delivered; and 
a Bill of Loading is, in the View of Law, no better than ſuch 
Mandate. If the Safety of Commerce is to be taken into 
Conſideration, it is highly expedient to allow free Courſe to 
the legal Execution of Diligence, and to put the ſame be- 
yond the Reach and Power of Debitors, who, in ſome Caſes, 
may mean well, but, in the general, are preſumed to col- 
lude or favour particular Creditors ; and, therefore, as the 
| Reſpondents Claim of Preference ſtands on the Diligences of 
the Law, and not on the arbitrary Diſpoſal of the Debitor, it 
"M8 hoped that your Lordſhips will have no Heſitation of ad- 
hering to your former Interlocutor. 


in "On where, &c. 
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